December 4, 2008
VIA HAND DELIVERY
Bureau of Land Management
Utah State Office
P.O. Box 45155
Salt Lake City, UT 84145
Re:

Law
DEPARTMENT

Protest of Sixteen Parcels Being Offered by the Utah State Office of the
Bureau of Land Management in the December 19, 2008 Oil
Oil and Gas Lease
Sale

To Whom It May Concern:
Pursuant to 43 C.F.R. §§ 4.450-2 and 3120.1-3, the Colorado Plateau Archaeological
Alliance, National Trust for Historic Preservation, Nine Mile Canyon Coalition and Utah
Rock Art Research Association (collectively, Protestants) formally protest the
following parcels being offered by the Utah State Office of the Bureau of Land
Management (BLM) in the oil and gas lease sale scheduled for December 19, 2008:
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LEASE PARCEL

FIELD OFFICE

UTU86856 (UT1108-83)
UTU86876 (UT1108-86)
UTU86877 (UT1108-87)
UTU86850 (UT1108-328)
UTU86849 (UT1108-329)
UTU86851 (UT1108-330)
UTU86852 (UT1108-331)
UTU86853 (UT1108-332)
UTU86860 (UT1108-335)
UTU86878 (UT1108-337)
UTU86879 (UT1108-338)
UTU86881 (UT1108-340)
UTU86882 (UT1108-341)
UTU86883 (UT1108-342)
UTU86896 (UT1108-343)
UTU86898 (UT1108-345)

Vernal
Vernal
Vernal
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Price
Price
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INTERESTS OF THE PROTESTANTS

The Colorado Plateau Archaeological Alliance (CPAA) is a Utah non-profit
organization that seeks to protect and preserve the archaeological, historic and
natural resources of the greater Colorado Plateau and Great Basin. CPAA advocates
the protection of these important human landscapes through the use of sound,
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legally defensible science, free of influence from corporate, government and political
interests. CPAA also works with corporations, other non-profit organizations and
governmental entities to create public awareness campaigns about the importance
of protecting the archaeological and historic resources across the Colorado Plateau,
including those found in Nine Mile Canyon and West Tavaputs Plateau.
The Nine Mile Canyon Coalition (NMCC) is a Utah non-profit organization dedicated
to the preservation and protection of Nine Mile Canyon. To that end, NMCC develops
educational and interpretative programs concerning the canyon and assists with the
inventory of cultural resources in the canyon. Throughout its fifteen-year history,
NMCC has worked in numerous projects to protect the cultural and historic resources
of Nine Mile Canyon and the surrounding areas, as well as to enhance the experience
of canyon users and visitors. NMCC members use areas of Nine Mile Canyon and the
West Tavaputs Plateau included in this lease sale for a variety of professional,
avocational and recreational purposes.
Congress chartered the National Trust for Historic Preservation (National Trust) in
1949 as a private charitable, educational and nonprofit organization to promote
public participation in the preservation of our nation’s heritage and to further the
purposes of federal historic preservation policies of the United States. 16 U.S.C. §
468. The National Trust has more than 265,000 individual members and supporters
nationwide, including more than 800 individual members in the State of Utah. With
the support of these members, the National Trust works to protect significant historic
sites and to advocate historic preservation as a fundamental value in programs and
policies at all levels of government. Additionally, the National Trust has a welldocumented interest in advocating for the protection of Nine Mile Canyon’s
internationally significant cultural resources. The National Trust has participated in
the NEPA process for numerous natural gas exploration and development projects in
the Nine Mile Canyon area in recent years, and has also provided monetary support
for the preparation of a nomination of Nine Mile Canyon as an historic district to the
National Register of Historic Places.
The Utah Rock Art Research Association (URARA) is the largest organization
dedicated to Utah rock art. Its mission is to provide leadership in the preservation
and understanding of the value of rock art, to encourage the appreciation and
enjoyment of rock art sites and to assist in the study, presentation and publication of
rock art research. URARA’s 300 members have professional, academic and
avocational interest in Utah rock art, and its membership represents the largest body
of knowledge regarding Utah rock art. URARA members also have a strong interest
in the cultural resources in the Nine Mile Canyon area and in the cultural preservation
of the region, and conduct frequent educational field trips in the canyon.
Additionally, URARA members frequently participate in efforts to document rock art
and archaeological sites in the canyon, and have participated in the NEPA process for
numerous projects and resource management plans affecting the canyon in recent
years.
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II.

INTRODUCTION

The Protestants have challenged each of the proposed leases that would likely
require the lessee to access the parcel through portions of Nine Mile Canyon. As BLM
is fully aware, industrial traffic associated with the development of federal oil and gas
leases near Nine Mile Canyon is currently harming historic properties in the canyon, in
particular prehistoric rock art panels located near the road. BLM is also aware that
the West Tavaputs Plateau Natural Gas Full Field Development Plan (West Tavaputs
Plan), for which BLM issued a draft environmental impact statement in February
2008, would increase traffic levels in the canyon by several hundred percent. Finally,
BLM knows that numerous interested parties have repeatedly expressed serious
concerns for the manner in which BLM is administering historic properties in Nine
Mile Canyon, including the Protestants, Advisory Council on Historic Preservation,
Environmental Protection Agency and the Hopi Tribe. In light of these circumstances,
it is the belief and recommendation of the Protestants that BLM should defer each of
the parcels located in the canyon or requiring access through the canyon from this
and subsequent oil and gas lease sales until the following conditions have been met:
1.

BLM prepares a supplemental environmental impact statement to the West
Tavaputs Plan evaluating alternative access routes to the West Tavaputs
Plateau, in particular the routes identified in the September 2008 report
prepared by KPFF Consulting Engineers on behalf of the National Trust and
NMCC entitled, “Alternative Access Route Feasibility Review, West Tavaputs
Plateau Carbon County, Utah.”

2. BLM resolves the adverse effects of the West Tavaputs Plan in consultation
with the Hopi Tribe, Advisory Council and Utah State Historic Preservation
Officer and completes the Section 106 process for this undertaking.
3. BLM issues the record of decision for the West Tavaputs Plan.
4. BLM consults with the Utah State Historic Preservation Officer, Hopi Tribe
interested parties and members of the public to determine if amendments
to the Price and Vernal RMPs are necessary to provide historic properties in
Nine Mile Canyon with additional protection from the adverse effects of oil
and gas leasing and development.
Of additional concern to the Protestants, the parcels included in the sale may lead to
the construction of gas wells and associated infrastructure within the canyon, in
particular in the section east of Cottonwood Canyon. Historic properties within this
area have generally not experienced the same degree and type of harm as those
located west of Cottonwood Canyon due to the presence of a locked gate near the
mouth of North Franks Canyon and the lack of industrial traffic in this area. For this
reason, the Protestants welcomed the news that BLM had “chosen to defer leasing in
the Nine Mile Canyon area below the canyon rim and in the Desolation Canyon area
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to further review stipulations and mitigation measures for this area.” Press Release,
BLM, BLM Defers Additional Parcels From the December 2008 Lease Sale (Dec. 3,
2008). However, upon reviewing the errata sheet issued by BLM in connection with
the press release, the Protestants discovered that at least nine parcels remained in
the sale that include land beneath the canyon rim and that at least six of these
parcels contain portions of the canyon bottom. Although the errata sheet lists many
of these parcels as “partially deferred,” the Protestants have not been able to
determine which portions of the parcels are subject to deferral, given the brief time
between the posting of the errata sheet by BLM and the expiration of the lease sale
protest period. As a consequence, it is not immediately apparent whether the Notice
of Competitive Lease Sale as amended by the errata sheet, which, under 43 C.F.R. §
3120.4–1(c) and 3120.4–2, represents the official list of lands available in the
December 19, 2008 lease sale, actually contains land beneath the rim of Nine Mile
Canyon or not. Although the Protestants believe that BLM must defer all of the
parcels from the lease sale the development of which will currently require access
through Nine Mile Canyon, the Protestants also believe that BLM must amend the
Notice of Competitive Lease Sale to clarify that no land beneath the rim of Nine Mile
Canyon will be offered in the sale.
The map issued by BLM with the errata sheet complicates matters even further. This
map, entitled “Nine Mile Canyon area Proposed & Deferred Lease Parcels as of
December 2, 2008,” indicates that a number of parcels seemingly within Nine Mile
Canyon have been deferred from the proposed sale, although the scale of the map
does not allow for an accurate assessment of the parcels’ exact locations. Among the
parcels shown on the map as being entirely deferred are several that the errata sheet
lists as “partially” deferred. For example, the map depicts as being entirely deferred
lease parcel UTU86879 (UT1108-338), which, in the initial offering, contained land
both below the canyon rim and in the canyon bottom. However, the errata sheet
indicates that BLM has only deferred a portion of this parcel. BLM, Errata Sheet 5
(Dec. 2008). Consequently, the errata sheet and deferred parcels map are
inconsistent, and, in spite of the press release issued by BLM on December 3rd, the
question remains whether BLM will offer land beneath the rim of Nine Mile Canyon for
sale on December 19th.
III.

THE PROPOSED LEASE SALE VIOLATES THE NATIONAL HISTORIC
PRESERVATION ACT.

BLM has not complied with its obligations under Section 106 of the National Historic
Preservation Act (NHPA) for the proposed lease sale. As BLM is aware, issuance of
oil and gas leases triggers the review and consultation process of Section 106. Mont.
Wilderness Assoc. v. Fry, 310 F. Supp. 2d 1127, 1152–53 (D. Mont. 2004); New Mexico ex
rel. Richardson v. Bureau of Land Mgmt., 459 F. Supp. 2d 1102, 1125 (D.N.M. 2006).
Although Section 106 permits BLM to use a “phased” process to identify historic
properties while planning for and approving oil and gas projects, it must still comply
with certain Section 106 requirements prior to issuing leases. See The Mandan,
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Hidatsa, and Arkira Nation, 164 IBLA 343, 357–58 (2005). Specifically, BLM must: (1)
consult with Indian tribes over the effect of issuing the leases on historic properties
identified by tribes as having religious or cultural significance, 36 C.F.R. §
800.2(c)(2)(A); (2) develop an area of potential effect (APE) for the lease sale that
includes areas where historic properties may experience indirect as well as direct
effects, id. § 800.4(a)(1); and (3) render an effect determination that takes into
account the possibility that issuing the leases may indirectly or cumulatively impact
historic properties. Id. § 800.5(a)(1). Based on the information provided to the
public as part of the proposed lease sale, the Protestants believe that BLM has yet to
satisfy each of these requirements.
A.

BLM Has Not Adequately Consulted With The Hopi Tribe.
Tribe.

BLM has not adequately consulted with the Hopi Tribe over the proposed lease sale.
Under Section 106, BLM must make a “reasonable and good faith effort” to consult
with Indian tribes to identify historic properties that the proposed lease sale may
affect. 36 C.F.R. § 800.4(b)(1); Pueblo of Sandia v. U.S. Forest Serv., 50 F.3d 856, 861–
62 (10th Cir. 1995). BLM’s obligation does not end there, as it must also consult with
tribes over the effects of lease sales and attempt to resolve any adverse effects prior
to approving the undertaking. 36 C.F.R. § 800.2(c)(ii)(A). Here, the record does not
show that BLM has engaged the Hopi Tribe in consultation over the effects of the
proposed lease sale, despite being placed on notice by the tribe properties of
religious and cultural significance are being adversely affected by industrial traffic in
Nine Mile Canyon. Thus, BLM has violated the tribal consultation requirement of
Section 106.
Pueblo of Sandia v. U.S. Forest Service although not directly on point, is highly
instructive to the matter at hand. There, the U.S. Forest Service claimed that it had
made a “reasonable and good faith effort” to consult over the identification of
historic properties within New Mexico’s Las Huertas Canyon by sending form letters
to various tribes and pueblos. The Pueblo of Sandia objected, and claimed that, by
limiting consultation to the sending of form letters, the Forest Service had failed to
identify and evaluate a Traditional Cultural Property (TCP) in the canyon. The Tenth
Circuit concurred in large part because the Pueblo had, in previous meetings with the
Forest Service, informed the agency that tribal members used the canyon for “a
number of ceremonial, religious, and medicinal purposes.” Id. at 860. Additionally,
the Forest Service possessed an affidavit of an elder and religious leader of the
Pueblo as well as an ethnographic study both of which described the religious and
cultural significance of the canyon. Id. at 860–61. The Tenth Circuit held that,
because the Pueblo had placed the Forest Service on notice about the existence of a
TCP, Section 106 obligated the agency to do more than send form letters to satisfy
the tribal consultation requirements. Id. at 861.
The Hopi Tribe is now in a position similar to that of the Pueblo of Sandia. It has
notified BLM through several letters over the past few years that properties of
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religious and cultural significance exist in and around Nine Mile Canyon. See, e.g.,
Letter from Leigh J. Kuwanwisiwma, Director, Hopi Cultural Preservation Office, to
Roger Bankert, Field Manager, Price Field Office 1–3 (Apr. 30, 2008). In these letters,
the Hopi has also stated that properties of significance to the tribe are being
adversely affected by industrial traffic. Id. For these reasons, and for the additional
reasons set forth in the Tenth Circuit’s opinion in Pueblo of Sandia, Section 106
required BLM to do more than simply send the Hopi Tribe a form letter concerning
the proposed lease sale. BLM should have provided the Hopi with specific
information about the location of the parcels located in and around Nine Mile Canyon,
attempted to engage the tribe in a discussion of the effects of the sale on properties
identified by the tribe as having religious or cultural significance and determined
whether deferring specific parcels from the sale would be necessary to avoid adverse
effects on those properties. Because BLM has apparently done none of these things
in connection with the proposed lease sale, it has not made a “reasonable and good
faith effort” to consult with Hopi under Section 106.
B.

The Determination That The Proposed
Proposed Lease Sale Will Not Affect
Historic Properties Is Arbitrary And Capricious.

BLM’s determination that the proposed lease sale will not affect historic properties in
Nine Mile Canyon is arbitrary and capricious. Under Section 106, an agency’s
determinations are governed by the arbitrary and capricious standard of the
Administrative Procedure Act. 5 U.S.C. § 706(2)(A); Pit River Tribe v. U.S. Forest
Serv., 469 F.3d 768, 778 (9th Cir. 2006). Here, BLM found that the proposed lease
sale would have no affect on historic properties, even though issuing additional oil
and gas leases in and near Nine Mile Canyon will increase industrial traffic and may
lead to the construction of gas wells on non-federal land in the canyon. BLM, Price
Determination of NEPA Adequacy 4 (Nov. 2008).1 This determination is not
supported by previous findings by BLM that industrial traffic associated with the
development of federal oil and gas leases has an effect on historic properties in Nine
Mile Canyon. BLM, Price Final EIS/Proposed RMP 4-349 (Aug. 2008) (stating that
the impacts of industrial traffic on cultural resources in Nine Mile Canyon will
“continue” during implementation of the Price RMP); BLM, WTP Plan Draft EIS App.
1

Although BLM made this determination pursuant to the Utah State Protocol, it is not clear that BLM
also attempted to comply with the Section 106 regulations prior to finding that the lease sale would
have no effects on historic properties. As the Interior Board of Land Appeals has held, “. . . the process
of determining whether there is ‘No Potential to Effect’ under the Utah Protocol should reflect the
purposes of section 106 of the NHPA, as recognized in the regulations. BLM cannot avoid the
consultation requirement by simply stating that it has determined that there is ‘No Potential to Effect,’
and therefore that nothing more is required.” S. Utah Wilderness Alliance and Natural Res. Def. Council,
164 IBLA 1, 24 (2004). Yet, avoiding the requirements of the Section 106 regulations for the lease sale is
precisely what BLM seems to have done in this case. The Section 106 regulations require BLM to consult
with interested parties, the Utah State Historic Preservation Officer, Indian tribes and members of the
public over the effect determination. 36 C.F.R. § 800.2(a)(4), 800.4(d)(1). BLM does not seem to have
involved any of these parties here. Consequently, BLM has used the Protocol to impermissibly shield the
proposed lease sale from the requirement to consult in accordance with the Section 106 regulations.
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G-5 (Feb. 2008) (identifying and discussing the various effects of industrial traffic on
rock art in Nine Mile Canyon); BLM, Cultural Resource Assessment of December 2008
Oil & Gas Lease Sale (undated) (finding that the issuance of proposed lease parcels
U1108-325 to 345, 347 to 350, 354 and 345 will have “cumulative adverse impacts to
cultural resources”). Nor does this determination square with the opinions of
professional archaeologists who possess expertise in the archaeology of Nine Mile
Canyon and who have found that industrial traffic is adversely affecting rock art in
the canyon. See, e.g., Montgomery Archaeological Consultants, Cultural Resource
Inventory of Wasatch Oil and Gas Well Locations Prickly Pear #1215-11-2, #18-3, #19-2,
and #27-3, in Nine Mile Canyon, Carbon County, Utah 20–21 (Aug. 2002) (identifying
industrial traffic as a “potential adverse effect” of natural gas development on the
Nine Mile Canyon Archaeological District); Letter from Jerry Spangler, Executive
Director, CPAA, to Brad Higdon, Planning and Environmental Coordinator, BLM 11
(Apr. 23, 2008) (archaeologist who has extensive familiarity with Nine Mile Canyon
advising BLM that the dust and vibrations associated with industrial traffic
constitutes an adverse effect). Because BLM has not provided a rational basis on the
record for why these determinations are no longer valid and should not be followed
now, its no effect finding for the proposed lease sale is arbitrary and capricious.2
C.

BLM Designated An
An APE That Violat
Violates The Section 106 Regulations.

The area of potential effect (APE) designated by BLM for each of the lease sale
parcels at issue in this protest violates the Section 106 regulations. Under 36 C.F.R. §
800.4, BLM must develop an APE for each undertaking under its jurisdiction. This
APE must not only include the areas where historic properties may experience direct
2

BLM seems to have based its no effect determination in part on the mistaken belief that it “can avoid
all impacts to cultural resources” by attaching the stipulation contained in Instruction Memorandum
2005-003 to each of the leases. This stipulation reads:
This lease may be found to contain historic properties and/or resources protected under
the National Historic Preservation (NHPA), American Indian Religious Freedom, Native
American Graves Protection and Repatriation Act, E.O. 13007, or other statutes and
executive orders. The BLM will not approve any ground disturbing activities that may
affect any such properties or resources until it completes its obligations under applicable
requirements of the NHPA and other authorities. The BLM may require modification to
exploration, or development proposal to protect such properties, or disapprove any
activity that is likely to result in adverse effects that cannot be successfully avoided,
minimized or mitigated.

at 5. However, by its terms, this stipulation covers only historic properties located within the boundaries
of a leased parcel. Thus, BLM could not use the stipulation to force a lessee to modify or cease activity
that might adversely affect historic properties located outside the boundaries of the lease. See New
Mexico ex rel. Richardson, 459 F. Supp. 2d at 1125 n.19 (noting BLM’s limited authority under this lease
stipulation). For example, BLM could not enforce the stipulation to restrict or prohibit activities
associated with a lease located entirely on the West Tavaputs Plateau in order to protect historic
properties in Nine Mile Canyon, even if industrial traffic engendered by the lease’s development would
adversely affect rock art sites in the canyon.
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effects, but also the areas where indirect effects may occur. 36 C.F.R. § 800.16(d);
see also Colo. River Indian Tribes v. Marsh, 605 F. Supp. 1425, 1437 (C.D. Cal. 1985)
(rejecting use of a project’s “permit area” as the area of potential effects under
Section 106). Here, as part of the lease sale, BLM has acknowledged the general
obligation to document an APE. However, in attempting to fulfill this duty, BLM
omitted the areas where the leases may cause indirect effects by limiting the APE to
the boundaries of the individual lease parcels. As a consequence, the APE does not
include the Nine Mile Canyon Road corridor, which contains hundreds of prehistoric
rock art panels that may experience indirect and cumulative effects from industrial
traffic associated with the proposed leases.
Courts have consistently struck down federal agency determinations under Section
106 that attempt to limit the geographic scope of analysis to permit areas. In
Colorado River Indian Tribes v. Marsh, the U.S. Army Corps of Engineers (Corps), after
receiving a permit application from a developer to install “riprap” on the banks of the
Colorado River adjacent to a proposed residential and commercial development,
elected to identify historic properties strictly within the boundaries of the permit
area. 605 F. Supp. 1425, 1437 (C.D. Cal. 1985). A coalition of Indian tribes challenged
this decision, arguing that the NHPA required the identification and evaluation of
historic properties within a much broader area, including areas where indirect effects
might occur. Id. The court agreed and found that the Corps had violated Section 106
by looking solely at historic properties located within the permit area and not also
within the broader area of indirect effects. Id.; see also Comm. to Save Cleveland’s
Huletts v. U.S Army Corps of Eng’rs., 163 F. Supp. 2d 776, 783 (N.D. Ohio 2001)
(same).
Like the Corps in Colorado River Indian Tribes, BLM has attempted to define its
Section 106 obligations narrowly and in a manner that fails to account for historic
properties located outside the boundaries of the proposed leases. BLM has
previously found that industrial traffic associated with the development of federal oil
and gas leases on the WTP will use the Nine Mile Canyon Road and, in doing so,
cause effects on rock art sites eligible for listing in the National Register of Historic
Places. BLM, WTP Plan Draft EIS App. G-5 (Feb. 2008) (discussing effects of
industrial traffic on rock art in Nine Mile Canyon). Section 106 thus required the
inclusion of the road within the APE for the lease sale parcels. See Wilson v. Block,
708 F.2d 735, 754 (D.C. Cir. 1983) (upholding an agency’s Section 106 determination
that included an access road as well as the project area within the APE). Because
BLM did not do so, it violated Section 106.
III.

THE PROPOSED LEASE SALE VIOLATES THE NATIONAL
ENVIRONMENTAL POLICY ACT.

The proposed lease sale violates the National Environmental Policy Act (NEPA)
because BLM has failed to prepare an adequate pre-leasing environmental analysis.
Under NEPA, BLM must either prepare an environmental impact statement (EIS) or
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environmental assessment (EA) prior to approving federal actions that may have
significant impacts on the environment. 42 U.S.C. § 4332(C). The environmental
analysis required by NEPA, whether in the form of an EIS or EA, must (1) “evaluate all
reasonable alternatives” to the proposed action, 40 C.F.R. § 1502.14(a); (2) disclose
the environmental consequences of the proposed action, id. § 1502.16; and (3) discuss
“[m]eans to mitigate adverse environmental impacts. . . .” Id. § 1502.16(h); see also id.
§ 1508.9 (describing analogous requirements for EAs). In the Determinations of
NEPA Adequacy (DNA) prepared by BLM for the proposed lease sale, BLM found
that the environmental impact statements for the Price and Vernal Field Office
Resource Management Plans (collectively, EISs) satisfied each of these requirements
and therefore cover the proposed lease sale. See, e.g., BLM, Determination of NEPA
Adequacy Dec. 2008 Lease Sale 2 (Nov. 2008). For the following reasons, the
Protestants believe this finding to be in error.
A.

The EISs Lacked A Reasonable Range Of Alternatives.

The EISs lacked a reasonable range of alternatives because BLM did not consider
closing Nine Mile Canyon to oil and gas leasing. NEPA requires that an EIS contain
“alternatives to the proposed action. . . .” 42 U.S.C. § 4332(C)(iii). While BLM need
not consider every alternative to the proposed action, it must still consider a
reasonable range that “provid[es] a clear basis for choice among options by the
decisionmaker and the public.” 40 C.F.R. § 1502.14. BLM violated this requirement by
not considering an alternative in the EISs that closed Nine Mile Canyon to oil and gas
leasing.
In the EIS for the Price Field Office, BLM evaluated five alternatives, each of which
opened Nine Mile Canyon to oil and gas leasing subject to either minor or major
constraints.3 2-116. BLM ultimately chose an alternative that opened the canyon to
leasing subject to major constraints—NSO stipulations—and, in non-federal areas
overlying the federal mineral estate, minor constraints. at 140. However, as BLM
conceded in the EIS, the impacts of traffic related to oil and gas development on
historic properties in Nine Mile Canyon “would continue” in spite of the attachment
and enforcement of NSO stipulations on leases issued pursuant the Price RMP. BLM,
Price Proposed RMP/Final EIS 4-349 (Aug. 2008). BLM’s failure to consider an
alternative that would have closed Nine Mile Canyon to leasing as a means of
protecting the canyon’s historic properties violates NEPA.
B.

The EISs
EISs Did Not Evaluate The Impacts Of Oil And Gas Leasing
On The Hopi Tribe’s TCP.

The EISs did not evaluate the impacts of oil and gas leasing on the TCP identified by
the Hopi Tribe in Nine Mile Canyon. Under NEPA, BLM must evaluate “the
3

Each of the alternatives evaluated by BLM in the Vernal RMP EIS also opened Nine Mile Canyon to oil
and gas leasing. BLM, Vernal Proposed RMP/Final EIS 2-63 (Aug. 2008).
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environmental impact of the proposed action” in an EIS. 42 U.S.C. § 4332(C)(i); see
also 40 C.F.R. §§ 1502.16 (requiring an evaluation of the direct, indirect and
cumulative impacts of proposed actions on the environment). Here, BLM has
proposed an oil and gas lease sale that includes parcels located within and around
Nine Mile Canyon—an area of cultural and religious significance to the Hopi Tribe.
Although the EIS for the Price Field Office acknowledged the Hopi’s connections to
Nine Mile Canyon, and stated that Hopi has identified the canyon as a TCP, at no point
did the EIS assess the impacts of oil and gas leasing upon the TCP.
The National Trust made an identical argument in its protest of the Price RMP.
Although BLM rejected this argument, it conceded that “there is no direct discussion
[in the EIS] of impacts to the Nine Mile Canyon in the context of the TCP. . . .” BLM,
Director’s Protest Resolution Report 57 (Oct. 2008). BLM instead claimed that it had
adequately analyzed the TCP in the EIS by assessing the impacts of oil and gas
leasing, along with other resource uses, on the Nine Mile Canyon ACEC and Special
Recreation Management Area (SRMA). Id. However, the Nine Mile Canyon ACEC and
SRMA designations and the Hopi’s TCP are entirely different resources on which oil
and gas leasing would reasonably be expected to have dissimilar effects. Thus, the
EISs have not evaluated the effect of the proposed lease sale on the Hopi TCP.
C.

The EISs Did Not Evaluate The Mitigation Measures Proposed In
The DNA.

The measures discussed in the DNAs to mitigate the adverse consequences of
industrial traffic on rock art in Nine Mile Canyon were not evaluated in the EISs.
NEPA requires that, through an EIS, BLM develop “[m]eans to mitigate adverse
environmental impacts. . . .” 40 C.F.R. § 1502.16(h). The Supreme Court has
interpreted this provision to require “a detailed discussion of possible mitigation
measures” in an EIS. Roberston v. Methow Valley Citizens Council, 490 U.S. 332, 352
(1989). At no point in the EIS for either the Price or Vernal RMPs did BLM describe,
let alone describe in detail, “an intense dust suppression program by the [oil and gas]
companies” referenced by BLM in the DNA for Price. BLM, Determination of NEPA
Adequacy Dec. 2008 Lease Sale 4 (Nov. 2008). Consequently, BLM cannot claim that
EISs contain adequate discussions of this proposed mitigation measure.
IV.

CONCLUSION

Based on the foregoing reasons, the Protestants believe that BLM has not
satisfactorily met its obligations under the NHPA and NEPA for each of the proposed
lease parcels identified in this protest. Consequently, the Protestants request that
BLM withdraw each of these parcels from the December 19, 2008 lease sale.
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Sincerely,

Ti Hays
Public Lands Counsel
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